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Editorial 


This number of the Journat is devoted to two subjects of the greatest signifi- 
cance to judicial reform—conciliation procedure and informal procedure in small causes. 

The readers’ attention is called at the start to the fact that these are two distinct 
subjects, and not two phases of a single subject. It may be well to attempt definitions 
to prevent confusion in the use of terms. 

CONCILIATION PROCEDURE involves submission of a controversy by the 
parties in person, and without attorneys, to a special tribunal or commission ; the hear- 
ing is private and procedure is entirely informal; the parties tell their stories and the 
conciliation judge or commissioner advises them of their respective rights and urges 
them to agree upon an equitable settlement; if an agreement is made it is entered as a 
judgment; except in disputes of an exceptional nature no claimant will be permitted 
to begin an action in a court of law until he has received a certificate showing that 
there has been an attempt at conciliation. Such procedure is adapted to controversies 
involving large amounts as well as small. 

INFORMAL PROCEDURE in small claims causes implies summary trial before 
a judge who dispenses with all needless etiquette but makes a finding of facts and 
awards a judgment in accordance with the law and the facts. The court is public and 
the parties are permitted to have attorneys if they so wish. 

Conciliation procedure had its origin over a century ago in Norway and Den- 
mark when these countries had one sovereign. It met with immediate success and 
remains today, after numerous political and social changes, the cornerstone of the 
structure of judicial procedure in both nations and a cherished social institution. 

We present an excellent description of modern conciliation procedure in Norway 
in our first article, and supplement it with a brief statement of conciliation procedure 
under the new judicial code which took effect in Denmark in 1916. 

The North Dakota legislature in 1893 endeavored to transplant the system to 
American soil, but the experiment was crude and the result abortive. The act per- 
mitted a party to send another to represent him at a hearing. ‘This was a fatal de- 
fect. It also required the conciliation commissioners to function within a regular 
justice of the peace court. This subjected the plan to the competition of a horde of 
petty politicians entrenched in an office which was dependent upon fees. It was absurd 
to subject conciliation procedure to the influence of officials who made their living 
through adversary litigation, and who were closely affiliated with the pettifogging 
element of the legal profession. In 1895 the statute was amended so that the consent 
of both parties was requisite before the conciliators could be called in, and that put an 
end to its limited usefulness. 

Then came a long period during which the evils of expensive procedure were 
linked with the faulty organization of our inferior courts and the situation grew stead- 
ily worse for small claimants throughout the land. The creation of the “organized” 
municipal court, related in the Journat for February, 1918, furnished at last a fa- 
vorable environment for experienent, and in March, 1913, the Municipal Court of 
Cleveland opened a branch for the summary adjudication of claims involving not 
more than $35. This branch was named the Conciliation branch court. 

It was not, in fact, a court at all. A judge was assigned to act as mediator in 
these small causes and to effect a settlement in an extra-judicial way. The branch 
had no compulsory process and its judgments rested wholly upon agreement of the 
parties. But it filled the bill perfectly within the scope intended. Defendants always 
appear in response to notice. The proceedings are private. An agreement is always 
reached. There are no appeals. 
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The substantial success of the experi- 
ment brought the word “conciliation” 
again before the American public, but 
with a new connotation, for it became as- 
sociated with the expeditious trial of small 
claims. In the creation of the Small 
Claims branch of the Municipal Court of 
Chicago in March, 1915, the distinction 
between conciliation proper and mere in- 
formal procedure was observed. In this 
court the accustomed elements of conten- 
tious procedure are retained, but the pro- 
cedure is stripped of all non-essentials. 
The hearings are public and counsel are 
admitted. There is first a finding of facts 
and then formal judgment. It is related 
in the article in this number how this ex- 
periment began with a jurisdictional limit 
of $35, and how it has since been thrice 
raised until now, with a limit of $200, 
this branch is giving speedy and inexpen- 
sive disposal of more than 25,000 causes 
every year. 

The article on the Conciliation Court 
of Minneapolis tells instructively of further 
experiment in which the principles of con- 
ciliation and informal procedure are woven 
together. The statute provides for concili- 
ation procedure to the limit of jurisdiction 
of the Municipal Court of Minneapolis, 
$1,000, at the option of the plaintiff. If 
the claim is for $50 or less and the parties 
fail to reach an agreement, the judge shall 
proceed forthwith to render a binding 
judgment, subject to retrial under certain 
conditions. It is interesting to note that 
the new branch has been eminently suc- 
cessful with respect to small claims but is 
making little progress in effecting con- 


ciliation in causes involving more than 
$50. This is because resort to the Con- 
ciliation branch is optional. To be really 
effective the attempt at conciliation should 
be made a condition precedent to begin- 
ning proceedings in any regular branch. 

The conciliation court supplies the need 
for a neutral+ ground where parties to a 
dispute may unbosom themselves with en- 
tire confidence that their secrets will not 
be disclosed and that they will never for- 
feit any substantial right by telling all 
the truth. It admirably suits the needs 
of the claimant who wishes nothing more 
than is in justice due him. But there will 
be cases in which both parties are disposed 
to be fair and save costs of litigation, and 
yet are quite unable to agree as to their 
respective rights. For them it should be 
possible to submit their controversy to a 
decision at the hands of the conciliation 
judge forthwith. The modern Norwegian 
practice permits such arbitration before 
the conciliators. 

These ideas were also worked out in 
the conciliation and arbitration rules of 
the Municipal Court of New York, dealt 
with separately in this number. Up to 
the full jurisdiction of the court the 
parties may obtain informal procedure in 
this court by stipulating for an arbitra- 
tion before a judge, or any other person. 
Or the plaintiff may invoke the concilia- 
tion powers of the court but attendance 
by the defendant is optional and no bind- 
ing judgment can be entered. 

With this introduction let us present 
the data which has been gathered and re- 
serve comment upon it for the final ar- 
ticle, entitled “In Conclusion.” 


rutin, 


It seems to me a great truth that human beings cannot stand on selfishness, 
mechanical uttlities, economies and law courts; that if there be not a religious 
element in the relations of men, such relations are miserable and doomed to 


—Carlyle. 
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Norway’s Conciliation Tribunals 


The following account of conciliation 
procedure in Norway is taken from an 
article in the Atlantic Monthly, vol. 68, 
entitled “Courts of Conciliation,” written 
by Nicolay Grevstad. The author’s in- 
troductory statements are omitted for the 
sake of brevity. 

To relieve the courts of this drudgery, 
without depriving the people of their 
rights to obtain legal redress for legal 
wrongs, be they ever so insignificant, is 
the object of the Court of Conciliation in 
Norway and Denmark. It has served the 
purpose so well that it has become the 
most popular tribunal in each country. 
The following is a reasonably full outline 
of the main features of this institution as 
it exists in Norway: 

Every city, village containing at least 
twenty families, and every parish consti- 
tutes a separate “district of conciliation.” 
The districts are small in order to make 
it easy as possible to attend court, as per- 
sonal attendance is the main feature of 
the proceedings. The court or commis- 
sion, as the statute styles it, is made up 
of two members. One of these acts as 
chairman and clerk. These officials are 
chosen for a term of three years, at a spe- 
cial election by the voters of the district, 
from among three men nominated by the 
city or parish council. Only men above 
twenty-five years of age are eligible and 
the laws expressly provide that only “good 
men” may be placed in nomination. The 
court meets at a certain place, day, and 
hour, every week in the cities and every 
month in the country districts. It is not 
public. The proceedings are carried on 
with closed doors, and the commissioners 
are bound to secrecy. Nothing of what 
transpires is permitted to reach the out- 
side world. Admissions or concessions 
made by one party cannot be used against 
him by his adversary should the case come 
into trial in the regular court, but the 
party willing to settle before the commis- 


sioners is entitled to their certificate x0 
that effect. 

The Court of Conciliation has jurisdic- 
tion in all civil or private cases. Appear- 
ance before the commissioners is compul- 
sory in all such cases, and the first step 
in a proceeding. The law court will dis- 
miss, ex officio, every case of this class 
that does not come up from the Court of 
Conciliation with a certificate of the com- 
missioners attesting that an effort at a 
conciliation of the parties has been duly 
made before them. In cases coming under 
the jurisdiction of police, admiralty, mili- 
tary and ecclesiastical courts and in a few 
others, appearance before the Board of 
Conciliation is not compulsory. In such 
instances a process of conciliation is the 
first step in the law court; but it is merely 
an empty formality. The mode of pro- 
cedure in the peace court is as simple as 
it could possibly be. The plaintiff states 
his case in writing, reciting in plain every- 
day language the facts upon which he 
bases his complaint, and what he wants 
the defendant to do or refrain from doing, 
and requesting that the latter be cited to 
meet the plaintiff in the Court of Concilia- 
tion to try to reach an agreement in the 
manner prescribed by law. The senior 
commissioner writes the court’s summons 
upon the complaint, citing both parties to 
appear at its next or second sitting, as the 
case may be. A fee of twenty-five cents is 
charged for issuing the summons, to which 
is added fifty cents in the event a con- 
ciliation is effected. These comprise all 
the costs in the court, and also all that this 
court costs. The commissioners receive 
no other compensation than these small 
fees. The litigants must appear in per- 
son, except in case of sickness or very 
pressing business engagements, when the 
use of a representative is allowed, provid- 
ing, however, that he is not a practicing 
attorney. Lawyers are rigidly excluded 


from the Courts of Conciliation, except, 
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of course, when they attend in their own 
behalf. If a party fail to appear in per- 
son without good excuse, he will be ad- 
judged to pay the costs in the law court 
even if he should win the case. This rigid 
rule was designed to induce personal at- 
tendance and in practice has shown itself 
very effective. Lither party may submit 
documentary evidence and if the facts in 
a case are entangled with essential points 
in controversy, a continuation may be 
granted with the consent of both parties. 
Rules and forms, however, play only a 
secondary part. The character and ob- 
ject of the court make it pre-eminently a 
forum of common sense unfettered by 
legal fictions and technicalities. The 
judges or commissioners discourage any 
attempt at legal wrangling by either 
party. They are selected with a particular 
view to their fitness as peacemakers. 
While not “learned in the law,” in the 
technical sense of the term, they have, 
nevertheless, a fair understanding of the 
fundamental principles of municipal law 
and a keen sense of equity and material 
justice. The people regard the office as 
one of honor and trust rather than of 
emoluments and have always kept in view 
that in order to serve its purpose the high, 
non-partisan character of the institution 
must be maintained. In judging of the 
fitness of candidates they are far more 
exacting than the statute—not satisfied 
with merely “good men,” as the law re- 
quires, they pick the very best men in the 
community; men of mature years who 
have earned a reputation for intelligence, 
conservatism and fairness in their deal- 
ings with their fellow men. The office 
has been kept out of politics. Not even in 
times of great political excitement, when 
party lines were rigidly drawn and the 
regular courts were suspected of not being 
entirely free from political bias, has there 
been any complaint against these popular 
tribunals on this account. On entering 
upon their duties the judges are sworn 
honestly and faithfully to strive to recon- 
cile contestants appearing before them, 
according to their conscience and to their 
best judgment, on terms that are just and 


equitable to both parties and in harmony 
with the spirit of the law of the land. 
They are not required to be strict con- 
structionists—whenever a technical con- 
struction, in their judgment, would bé in- 
equitable to either of the litigants and 
obstruct an agreement, they will sacrifice 
the letter to the spirit of the law in their 
advice to the parties. The very atmos- 
phere of the lowly courtroom has’ a soften- 
ing effect on those who enter it armed for 
a contest of legal rights. The judges are 
personally known to them and perhaps 
their friends, and are recognized as men 
in whose impartiality and integrity they 
can have implicit confidence. Even the 
humblest citizen feels that in this forum 
he treads upon firm and familiar ground. 
There are no intricate formalities to be- 
cloud the issue, no array of lawyers to con- 
fuse him, no crowd of curiosity seekers 
to gloat over his discomfitures. The 
judges and the contestants are the only 
ones present. Everything induces to an 
open, frank and dispassionate discussion 
of the points at issue. Each party looks 
upon the commissioners as disinterested, 
trustworthy and friendly counselors, who 
will give him such advice as will subserve 
his best interests—he has no overzealous 
counselor to play upon his prejudices or 
instincts of cupidity, or to arouse and 
nourish within his breast a false sense of 
pride. The situation is a powerful ap- 
peal to his better nature and unbiased 
judgment. He is perfectly free from any 
legal restraints as propositions or conces- 
sions which he may make in order to 
facilitate an adjustment will not prejudice 
his case.if he should go to court. On the 
contrary, a conciliatory spirit will count 
in his favor in deciding the question of 
costs in the courts of law. 

Any one in the least familiar with law- 
suits knows that a large number of cases 
originate in trifling or imaginary wrongs. 
That is true not only of personal injury 
cases, but also many other controversies. 
Most people are apt to exaggerate wrongs 
they have suffered and many are quick to 
see an intended injury in actions that are 
perfectly harmless, or at least not 
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prompted by malice. 
quently resorted to as a means of redress, 
and thus the accelerating pendulum of 
estrangement and aggression is set in mo- 


Retaliation is fre- 


tion. A slight cause, real or imaginary, 
results in strained relations or even a feel- 
ing of hostility between men, and there 1s 
always a lawyer at hand on either side, 
who knows how to add fuel to the flame by 
magnifying the wrongs, and promising 
certain relief and revenge if he is only al- 
lowed to take the case into court. To fight 
the case out in court becomes not only a 
matter of pecuniary gain, but also of per- 
sonal pride, and before they know it men 
who have been good neighbors, perhaps 
friends, find thmeselves involved in costly 
litigation about insignificant differences 
that might have been adjusted in a few 
minutes of calm, unbiased discussion. It 
is needless to say that in such instances 
both parties will lose in the end. The 
amount in controversy, or more, is eaten 
up generally in fees, and the litigants 
leave court out of money and often enemies 
for life. 

The influence of the Court of Concilia- 
tion is brought to bear before a legal con- 
troversy while it is yet possible to bridge 
the chasm by peaceable means. The in- 
jured party has made up his mind to seek 
redress, but before he can rush into court, 
he must pass through the gates of peace. 
Here the contestants meet without law- 
yers to spur them on and obscure the issue 
by legal verbiage. Each tells his own 
story in his own language and in a plain, 
common-sense way. With the statements 
of both parties before them, the judges 
reduce the differences to their own propor- 
tions, emphasize the uncertainty and ex- 
pensiveness of litigation, and endeavor to 
make plain to the contestants that each, 
by a comparatively insignificant conces- 
sion, can have the matter adjusted at once, 
save a large amount in court’s and lawyer’s 
fees, and, in fact, gain more than he would 
obtain even if successful in court. Men 
generally listen willingly to this kind of 
talk. Their own better judgment responds 
to this homely logic. The controversy is 


lifted out of the sphere of prejudice and 
bias, and each feels that reasonable and 
sensible concessions do not humiliate him 
in the estimation of his friends and neigh- 
bors. It has come to be considered more 
creditable to return from such a meeting 
as friends than to carry the matter into 
court. In three cases out of four the con- 
testants conclude that “a poor settlement 
is better than a fat judgment.” The 
agreement of settlement is recorded and 
can be enforced the same as a final judg- 
ment. Thus the institution not only pre- 
vents needless, inconsequential litigation, 
but also serves the purpose of furnishing 
speedy justice. 

The controversies that are disposed of 
in this quick and inexpensive way are of 
such a nature that they ought to be ad- 
justed without the intervention of the 
courts, which are thus left free to devote 
all their time to really important litiga- 
tion. The experience in Norway is that only 
twenty-five per cent of all civil cases that 
arise involve questions that are of such 
importance that it is considered best by 
either of the parties to bring them before 
the district court for adjudication, while 
seventy-five out of every hundred cases are 
peaceably adjusted in the Courts of Con- 
ciliation. As already mentioned, the in- 
stitution is a heritage from the absolute 
monarchy, the royal edicts establishing it 
dating back to 1797. It had its origin in 
the King’s “fatherly solicitude for the 
welfare of his poor ignorant peasant sub- 
jects.” “Inasmuch as it has come to our 
notice,” says the royal preamble to his 
ordinance, “that peasants and other lowly 
good and true subjects in our dominions 
are incited to quarrel about trifling things 
by dishonest lawyers, who generally keep 
their clutches on their unsuspecting clients 
till they have robbed them of all their 
property, we have, in our fatherly wisdom 
and for the protection of our loyal sub- 
jects, evolved a reform in the law of pro- 
cedure designed to abate and check this 
monstrous evil”—then follows the body of 
the ordinance establishing the new in- 
stitution. 


- 


8 JOURNAL OF THE 


A more popular or beneficent law was 
never promulgated by a kingly autocrat. 
The new institution worked well from the 
start, and became popular at once with all 
classes of the people, excepting of course 
legal “shysters” and greedy pettifoggers, 
who found their occupation gone. The 


opposition of the bar ceased entirely with 


the weeding out of the disreputable ele- 
ment from the profession—to the people 
the reform brought not only a sorely 
needed remedy for a growing evil, but also 
a lesson in popular government. The new 
institution was at the same time a semi- 
revival of their ancient system of admin- 
istering justice and a harbinger of the 
new era of liberty. When they had estab- 
lished free governments, Norway and Den- 
mark both recast their systems of law so 
as to make them conform to the spirit of 
their constitutions. But this institution 
was not only left intact; it has been 
strengthened and perfected from time to 
time. In Norway it is regarded as one 
of the corner stones of the national sys- 
tem of justice, and it is not an exagger- 
ation to say that any attempt to abolish it 
would provoke a revolution. The more 
recent Norwegian legislation on the sub- 
ject has conferred larger power upon these 
courts, and the indications are that further 
steps will.be taken in the same direction. 
In addition to their functions as concilia- 
tors, they are now empowered to arbitrate 
and adjudicate controversies brought be- 
fore them. If the parties to a case fail to 
agree, they can request the commissioners 
to act as arbitrators in the matter, or, if 
the case is one for recovering a debt, it 
can be submitted to their decision in their 
capacity as judges proper. 

The institution has stood the test of a 
century and grown stronger from year to 
year. Conceived in the paternal care of 
well-meaning absolutism, it has received 
the enthusiastic sanction of two nations. 
It is without a counterpart in the whole 
history of law. Legislators at all times 


have discouraged frivolous litigation; but — 


nothing more simple, more symmetrical, 


or more effective has ever been devised as 
a preventive for this evil. It is as true 
in law as in medical science that pre- 
vention is better than cure. While check- 
ing litigation and dispensing speedy and 
inexpensive justice, the Courts of Con- 
ciliation save to the people an immense 
amount of fees, relieve the pressure upon 
the regular courts, reduce the ranks of 
lawyers to the number actually needed for 
the trial of cases worth trying, prevent 
hasty and groundless rupture of bonds of 
friendship, and cultivate among the people 
a broad, liberal spirit of fair dealing and 
proper regard for the equitable rights of 
others.—Nicolay Grevstad, in Atlantic 
Monthly. 


[Note: In the foregoing article Mr. 
Grevstad says that seventy-five per cent 
of the conciliation proceedings result in 
an agreement. In a subsequent article 
on the same subject, appearing in the At- 
lantic Monthly, Vol. 72, p. 671 (1893) 
he says: 

“From the publications of the Nor- 


wegian bureau of statistics, it appears 


that during the year 1888—the last year 
for which statistics of the Civil Courts 
have been published—103,969 civil ac- 
tions were begun in Norway. Out of this 
number 2,300 cases were dismissed by the 
Courts of Conciliation for various rea- 
sons not specified, leaving 101,669 cases 
to be adjusted amicably, by arbitration or 
by judicial decision.’ In 81,015 instances 
a conciliation was effected between the 
parties. As an agreement of conéiliation 
has the force of a final judgment, more 
than four-fifths of all civil cases were 
finally disposed of without recourse to a 
trial of any_kind in a court of law. In 
addition to this number 7,886 cases in 
which the parties failed to reach an agree- 
ment were adjudicated by the tribunals 
of Conciliation. Of 101,669 cases, 89,- 
901, or nearly nine-tenths of the whole 
number, were thus adjusted for the most 
part amicably, all quickly and cheaply, 
with but little loss of time and money, 
and without severing old ties of friend- 
ship and mutual good will.”} 
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Conciliation in Denmark 


Under the Danish Judicial Code which 
took effect April 11, 1916, conciliation 
procedure is retained as a cornerstone of 
the judicial system. The following concise 
description of this procedure, as it stands 
after more than a century of use, is taken 
from an article by Axel Teisen, of the 
Philadelphia bar, appearing in the. Penn- 
sylvania Law Review, vol. 65, No. 6. 

Coming now to the procedure to be fol- 
lowed in civil cases, we first meet the re- 
quirement that conciliation must have 
been tried before the action can be pro- 
ceeded with. 

Such attempts at conciliation must be 
made in all cases, except the following: 
In cases of counter claims; in suits 
brought on negotiable instruments; in 
cases by or against the state or its of- 
ficials; in cases of great necessity (to be 
decided by the court) ; where publication 
of the summons has to be resorted to; 
when defendant is out of the country and 
has no known representative in the coun- 
try; also in certain cases of attachment. 

There is a separate conciliation commit- 
tee for cases between masters and domestic 
servants; and in certain cases the court 
acts as conciliation commissioner before 
it hears the case judicially; also, for cases 
coming under the jurisdiction of the Ad- 
miralty and Commerce Court there is a 
separate commission of experts. 

All other cases must be brought before 
one of the ordinary conciliation commit- 
sions, each consisting of two persons, 
elected in a specified manner, and each of 
which often has jurisdiction over several 
judicial districts. The parties agreeing, 
they may appear before any of these com- 
missions without regard to what court will 
have jurisdiction of the case. 

As a general rule the parties rust ap- 


pear in person, but when lawfully pre-. 


vented, any “good man,” when duly au- 
thorized, may appear for them. The 
former prohibition of attorneys has been 
left out of the new code. 

All of the proceedings before the com- 
missions are conducted behind closed 


doors. When an agreement is reached, it 
is to be entered in toto on the minutes of 
the commission and must be signed by 
both parties. Whether a compromise en- 
tered into is binding in law, is decided 
on appeal to the court of first instance, or, 
if entered into before a court, to the regu- 
lar court of appeal. A writ of execution 
may issue upon the agreement reached. 


The Duty of Service 


Anyone who comes into the world and 
goes through it with the single idea that 
he is going to simply take care of him- 
self, and make what money he can for 
himself and his family, is not a good 
citizen; and any member of the profes- 
sion of law with the sole thought that he 
is going to get some money out of it, or 
get fame out of it, or get power out of it, 
is unworthy of his profession. We have 
entered that profession; we have enlisted 
in that army, and we must be loyal; but 
the law is not the end. It is not a fetish; 
it is not a god; it is not a sacrosanct that 
we must look at with awe and decline to 
touch. It is an instrumentality, simply 
an institution, to bring about the greater 
happiness and the broader life of the 
world. It is an essential institution. 
Without law there could be no liberty; 
without law no civilization; without law 
no literature, no art, no music, no justice, 
nothing that makes life worth living; and 
it is our duty through that instrumental- 
ity, that institution—our loyalty to it— 
that we so mold it, as far as we can, in 
substance and in procedure, that it shall 
fulfill its purpose and make the life of 
the world better; bring about peace; 
hring about justice; bring about prosper- 
ity; and make it in the end that desirable 
ideal—that the law shall be such, by our 
efforts and our influence, that it shall be 
that thing that people shali do homage 
to; that the good citizen, however humble, 
however lowly, however unfortunate, shall 
feel its beneficence; and the bad citizen, 
however strong and arrogant, shall feel 
its power.—Hon. Lucilius-A. Emery, be- 
fore Maine State Bar Association. 


Conciliation Court of Cleveland’ 


To fully appreciate the purpose of the 
Conciliation Court of Cleveland we must 
look into the causes which led to its crea- 
tion. A few general observations ap- 
plicable to courts, followed by an outline 
of conditions found to exist in some of 
those courts, will reveal the causes. In 
view of these, a comparative study of 
some phases of the continental judiciary 
may be entered upon with both interest 
and profit in order that we may determine 
whether the same can be safely adapted to 
our own needs and conditions. | shall en- 
deavor to show that we may appropriate 
some European ideas, relating to litiga- 
tion; that the same have already been 
tried with some measure of success; that 
the Conciliation Court of Cleveland not 
only curbed a great many of the ills we 
formerly experienced and which still exist 
elsewhere but that it also proves to be a 
permanent success. 

“The greatest question before the 
American people is the improvement of 
the administration of justice, civil and 
criminal, both in the matter of its prompt 
despatch and the cheapening of its use.” 
I regard this as the most significant utter- 
ance which has come from the lips of ex- 
President Taft during his public career. 
This statement, the American people, the 
rich and poor, the strong and the weak, 
the learned and the ignorant, the exploit- 
ers and the exploited, all know is true. 

The specific way in which the rich man 
wears out his poor opponent in the courts 
is through the tortuous-and costly process 
of appeal. The problem may be summed 
up in one sentence: We have made it al- 
together too easy te get into court and 
quite too difficult to get out of court. 

In every large city there is a host of 
lawyers and would-be lawyers hungry and 


1An address delivered before The American 
Political Science Association at Chicago, Decem- 
ber 30, 1914. The author was a judge of the 
Municipal/ Court of Cleveland during the period 
cover by this paper. On January 1, 1915, he 
took his place as judge of the Common Pleas 
Court of Cuyahoga County, Ohio, in which the 
city of Cleveland is situated. 
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ready for business; and, while the high- 
minded attorney strives to keep his client 
out of court and seeks to serve him with 
all honorable means at his command, 
there is a large number of those who en- 
courage litigation and derive their fattest 
fees from the very entanglements into 
which they thrust their clients. And when 
vou add to these lawyers the ambulance 
chaser, the runner, the capper, the col- 
lector and the constable, you have a veri- 
table army lying in wait for clients and 
lawsuits; and, with the door to strife 
thrown wide open through the rivalry and 
competition among justices of the peace 
to get cases into their courts, we need not 
marvel that nearly forty thousand cases 
were annually brought into the justice 
courts of Cuyahoga County. 

In 1905 the Legal Aid Society of Cleve- 
land, acting through a committee of at- 
torneys, made a careful investigation of 
existing evils arising out of the justice 
court system. A casual and cursory ex- 
amination of that report will convince the 
reader that most of the officials of that 
court, including the justice of the peace 
himself, were unscrupulous and dishonest. 
It is unnecessary to dwell at any length 
in enumerating the many evils that exist 
and have existed in our justice courts. So 
much has been said and written concern- 
ing it that not even the selfish defenders 
of the system dare deny the systematic 
plunder practiced by official vultures un- 
der the guise of law. So far as Cleveland 
and other large cities are concerned, we 
have come to regard the country justice of 
the peace and his fellow workers as noth- 
ing less than a public menace which had 
to be resisted with grim determination. 
At least fifty per cent of the cases handled 
by our justices of the peace should never 
have reached the stage of litigation. If 
the justices had been men of peace, lron- 
est, true and just arbitrators, more than 
half of that number of cases could have 
been settled through their friendly inter- 
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vention. But peace amongst the litigants 
meant no fee to the justice of the peace 
and the vampires surrounding him. 
Strife, contention and litigation were pro- 
duetive of lucrative income for all the 
servants of justice. Much of the criticism 
applied to the administration of justice in 
other courts may be traced to the follow- 
ing sources: 

(1) Lack of understanding; ignor- 
ance on the part of the people as to the 
function of the court; failure on the 
part of the judge to know or recognize 
the needs of the people. 

(2) Wasteful, lengthy, cumbersome 
and out-of-date procedure. 

(3) Heavy and burdensome court 
costs. 

Wevery frequently hear the question 
asked: Is the presiding judge merely an 
umpire who enforces the rules in a legal 
contest and decides the same upon the in- 
formation brought to him or is it his busi- 
ness to see that justice is done as between 
the parties? In other words, is it desir- 
able that the judge shall be invested with 
some degree of initiative to investigate, to 
inquire into and to search for the truth 
regardless of what information the law- 
yers or litigants may bring. The con- 
servative lawyer naturally inclines to the 
view that the judge is merely an umpire. 
He looks with apprehension upon any at- 
tempt at initiative on the part of a judge. 
He couches his objection in the fear that 
unless we limit the judge to his time- 
honored sphere, the basic principles of 
strict impartiality in the courts will never 
be conserved, the judge will overstep his 
bounds and the whole structure of our ju- 
dicial system will be endangered. On the 
other hand, the average man fails to see 
the usefulness of our courts as they are 
now constituted. He cannot reconcile 
himself to a system which requires the 
employment of a lawyer—a middleman— 
even in the simplest matters. He, there- 
fore, demands the elimination of the 
middle man, whenever possible, and de- 
sires direct contact with his judge. He 
wants to look upon the judge as a pro- 


tector of his rights rather than one with 
judicial dignity presides over a legal 
game. One thing is certain: we cannot 
even hope to render justice without first 
having a clear conception as to what jus- 
tice means. There are many classical 
definitions, but it took a commercial age 
to discover that in the main it is merely 
a problem of correct bookkeeping. We 
have come to realize, in both the criminal 
as well as the civil work of the courts, that 
justice is the art or science of obtaining 
human or social balances. 

Permit me, at this point, to direct your 
attention to an institution unknown in 
this country or England but which has 
been in existence for over a century in 
Norway and Denmark. I refer to their 
courts of conciliation which present a 
sharp contrast to our justice courts. A 
comparative study of the two will prove 
illuminative: 

In the years 1795 and 1797 respectively 
when Norway and Denmark were absolute 
monarchies we find the following pre 
amble to a royal edict: 


~ 
‘ 


“Inasmuch as it has come to our 
notice that peasants and other loyal, 
good and true subjects in our dominion, 
are incited to quarrel about trifling 
things by dishonest lawyers who gen- 
erally get their clutches on their un- 
suspecting clients till they have robbed 
them of their property, we have, in our 
fatherly wisdom and for the protection 
of our loyal subjects, evolved a reform 
of the law of procedure designed to 
abate and check the monstrous evil.” 

* Then follows the body of the ordinance 
establishing the Court of Conciliation. 
The main features of the institution as 
it exists today in both those countries are 
the following: Every city and village con- 
taining at Jeast sixty families constitutes 
a separate district of conciliation. The 
districts are small, in order to make it as 
easy as possible for the parties to attend 
the courts in person, as personal attend- 
ance is the main feature of the proceed- 
ings. The court, or commission, as the 
statute styles it, is made up of two mem- 
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bers, one of whom acts as chairman and 
clerk respectively. These officials are 
chosen for a term of three years at a 
special election by the voters of the dis- 
trict. Only men at least twenty-five years 
of age are eligible; and the law expressly 
provides that only “good” men may be 
nominated and elected. The court meets 
at a certain place, day and hour, every 
week in the cities and every month in the 
country districts. The proceedings are car- 
ried on behind closed doors and the com- 
missioners are bound to secrecy. Nothing 
is permitted to reach the outside world. 
Admissions or concessions made by one 
party cannot be used against him by his 
adversary, if the case should come to trial 
in the regular courts; but a party wishing 
to settle his differences before the com- 
missioners is entitled to their certificate 
to that effect.- The Court of Conciliation 
has jurisdiction in all civil cases. Appear- 
ances before the commissioner is the first 
step in every: legal proceeding. The law 
court will dismiss every case that does not 
come to it from the Court of Conciliation, 
with a certificate of the commissioners at- 
testing that an effort at conciliation of the 
parties has been duly made before them. 
The method of procedure before the peace 
court is simple; the plaintiff states his 
case in writing, reciting in plain, every- 
day language the facts upon which he 
bases his complaint and requesting that 
the defendant be cited to meet the plaintiff 
in the Court of Conciliation, in order to 
reach an agreement in the manner pre- 
scribed by law. The senior commissioner 
writes the court’s summons upon the com- 
plaint, citing both parties to appear. A 
fee of twenty-five cents is charged for issu- 
ing the summons, to which is added fifty 
cents in the event a conciliation is ef- 
fected. The commissioners receive no 
other compensation. 

Litigants must appear in person except 
in case of sickness or very pressing busi- 
ness engagements, when the use of a 
representative is allowed, provided, how- 
ever, that such representative is not a 
practicing attorney. Lawyers are rigidly 


excluded from the courts of conciliation, 
except, of course, when they attend in 
their own behalf. If a party fails to ap- 
pear in person, without a good excuse, he 
will be adjudged to pay the costs in the 
law court, even if he should win the case. 
Each party tells his own story in his own 
language. With a statement of both par- 
ties before them, the judges reduce the 
differences to their true proportion; and, 
by emphasizing the expense of litigation, 
endeavors to make it plain to the contest- 
ants that each, can have the matter ad- 
justed at once, save a large amount of 
court and lawyers’ fees, and, in fact, can 
save more than he would obtain even if 
successful in the law courts. In three cases 
out of four the parties conclude that a 
poor settlement is better than a fat-judg- 
ment. The agreement of settlement is 


‘then recorded and has the force and effect 


of a final judgment. Seventy-five per cent 
of the cases arising in Norway are peace- 
ably adjusted in the Courts of Concilia- 
tion ; while in Denmark the percentage is 
increased to nimety. When Norway and 
Denmark established free governments. 
they recast their systems of law so as to 
make them conform to the spirit of their 
constitution; but the Court of Concilia- 
tion was not only left intact but it has 
been very greatly strengthened and per- 
fected from time to time. The institution 
has stood the test of a century and has 
grown stronger from year to year.” 

In the light of our experience with our 
courts, there is no reason why the idea 
of conciliation could not be adapted suc- 
cessfully to the needs and conditions of 
American institutions. 

In 1904 the first experiment in concilia- 
tion was tried in the police prosecutors’ 
office of Cleveland. The manner of han- 
dling offenses, such as technical violations 
of state laws and city ordinances first 
came under observation. The policeman 
either made an arrest when he witnessed 
a violation of law or he served a warrant 
sworn to by himself or some one else. This 


*See Axel Teisen’s description of conciliation 
procedure under the Danish Code of 1916, p. 9. 
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was followed by taking the prisoner to the 
nearest police station, and then, after 
searching him, he was placed behind 
prison bars in close proximity to other 
persons who were either diseased or dan- 
gerously criminal. There he would remain 
over night, in the absence of bail, until 
some judge passed upon his case. It was 
not an infrequent occurrence to see team- 
sters charged with a technical violation of 
some traffic regulation brought into court 
through the jail door, while prisoners 
charged with serious crimes, such as bur- 
glary, robbery and grand larceny, were far 
more privileged, they having secured bail 
immediately following their arrest. Doz- 
ens of young boys were often kept in jail 
over night, for a violation of the sidewalk 
ordinance, in a very unwholesome and un- 
desirable environment. The judge usually 
disposed of those cases by the imposition 
of a fine which had to be paid or the 
prisoner was obliged to serve time in the 
workhouse at the rate of sixty cents a day, 
while the real and inveterate criminal 
often escaped by the payment of a fine. 
Thus the law and the courts have become 
hateful to many thousands of people who 
received their first glimpse of both on the 
commission of their first offense and their 
consequent experience with the courts. 
Unscrupulous professional bondsmen, dis- 
honest lawyers, their business drummers, 
political wire pullers and other vultures 
were often successful in exacting heavy 
tolls for promised or real intervention. 
When the Municipal Court Act was 
framed, provision was made for the liti- 
gant who was unable to secure the services 
of a lawyer. A deputy clerk was delegated 
to assist parties in preparing and filing 
papers incident to their suit and to advise 
and assist, whenever possible, in bringing 
about the settlement of cases involving 
small amounts of money. The judges se- 
lected for this important post a man with 
legal training, long experience in court 
business and a temperament suited to the 
exacting requirements of the work. 
During the year 1912 twelve hundred 
cases were settled out of court. No record 


was made of the cases in which advice and 
assistance were given. No doubt, the 
number was very large but the services in 
this department were free. The work thus 
begun led to the formation of the Con- 
ciliation Branch of the court. The object 
was not only to relieve the court of much 
petty litigation but to provide a simple 
and inexpensive means for the settlement 
of minor civil suits—cases which had for- 
merly made up the chief business of o 
justice shop and the shyster lawyer. 

The wide powers conferred upon the 
Municipal Court enabled the judges to 
establish this branch without any legis- 
lative enactment—merely by a rule of the 
court. All claims under $35.00; all cases 
of attachment and garnishment, involving 
less than $35.00, and all cases of replevin 
are entered upon the conciliation docket. 
The defendant is then notified by mail of 
the claim and of the day set for the hear- 
ing of the case. [It may be of interest in 
this connection to state that all writs of 
the Municipal Court of Cleveland are 
served by mail instead of by the old and 
expensive method of personal service by 
constables. Uncle Sam usurps the func- 
tions of the constable. } 

The Conciliation Branch of the Munici- 
pal Court of Cleveland opened for busi- 
ness on March 15th, 1913. One of the 
judges of the court was assigned to the 
conciliation branch. The parties to the 
lawsuit come before the judge; lawyers 
are not encouraged to represent the par- 
ties and no-set procedure is required. The 
judge, by question and suggestion, seeks 
to elicit the point at issue. While no con- 
troversy is permitted to be drawn out at 
length, each party is allowed to state his 
case in his own way. When the essential 
facts are brought out, the judge seeks to 
effect an amicable adjustment of the dif- 
ferences between the parties to the suit. 


A few illustrations will indicate the char- 


acter of the work: 

(1) Mrs. D. kept a boarding and lodg- 
ing house; Mr. G. was one of the lodgers. 
Mrs. D. claims $10.00 for damage to a 
mattress. She complained that on various 
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oceasions she had warned the voung man 
not to smoke cigarettes while in bed, but, 
contrary to her warning on the evening 
of Memorial day he provided himself with 
several packages of cigarettes, crawled into 
hed with his boots on and smoked away: 
that just as she feared, the mattress caught 
fire and was totally damaged and de- 
stroyed. The defendant admitted his fault 
but maintained that the landlady wanted 
too much money for the old mattress. 
Instead of calling witnesses to testify as 
to the value of the mattress, the judge 
called the manager of a wholesale mattress 
concern by telephone, gave him a full and 
complete description of the mattress and 
asked for the price. The judge was in- 
formed that the same could be had for 
$2.50. The young man gladly paid that 
amount to the woman who immediately 
proceeded with a note from the judge to 
the manager of the mattress concern and 
received a brand new mattress for $2.50. 

(2) Mrs. A. is a widow and mother of 
three children. Mr. B. is a grocery man. 
He came to court demanding an imme- 
diate garnishment of Mrs. A.’s wages on 
a claim for necessaries, in the sum of 
$19.00. Her wages were $7.00 per week. 
Instead of issuing such garnishment, the 
grocery man was persuaded to have his 
matter disposed of in the Conciliation 
Court. Both parties appeared at the ap- 
pointed hour. It was subsequently dis- 
closed that owing to sickness of one of the 
children, the widow ran short of money 
but that she was perfectly willing to pay all 
that she could. An agreement was entered 
into between the parties whereby the gro- 
cery man was to receive $2.00 per month. 
Both parties left the court room quite 
satisfied. 

(3) Miss G., a servant, sued a Mrs. C. 
for a week’s wages, amounting to $9.00. 
Mrs. C. had wrongfully discharged Miss 
G. before the week was up. She was will- 
ing to pay the servant for the actual time 
but no more. The cause of the discharge. 
it appeared, was due to a failure on the 
part of the servant to follow instructions. 
Mrs. C. instructed her that in order to 


eliminate the noise of her squeaky shoes, 
she would be obliged to walk on her toes 
while waiting on the table. The servant. 
claimed that she did her best to follow 
out the instructions of her mistress for 
several days but that she found it impos- 
sible to continue that way on account of 
the swollen condition of her limbs. When 
Mrs. C. was told that failure to follow 
such instructions was not good cause for 
a discharge of the servant, she seemed sur- 
prised but a few minutes’ talk convinced 
her of her foolhardiness and she gladly 
paid the bill. 

(4) Here is an instance of greater im- 
portance and involving a much larger 
amount of money. Mr. S., a young man 
of twenty-two, brought suit against Mrs. 
F. for $1,000.00. Both were -represented 
by counsel. In his statement of claim, 
drawn by his attorney, the young man 
complained that on several occasions the 
defendant called him a thief; that she told 
the neighbors that he was a thief and that 
he stole her money; that because of that 
his reputation was injured and he esti- 
mated his damage in the sum of $1,000.00. 
Mrs. F. answered by a general denial. 
There was a veritable army of witnesses 
waiting to testify on the one side or the 
other. Both sides were waiting for stenog- 
raphers. The battle array was drawn up 
and they were ready to fight the case to 
the last ditch. After some inquiry on the 
part of the judge, it appeared that the 
plaintiff had two hundred dollars in a 
savings bank which he had saved during 
seven years of hard work; that the de- 
fendant had a small home heavily mort- 
gaged on which she was paying monthly 
installments. Instead of allowing the case 
to proceed in the usual manner, the judge 
asked the defendant if it was true she said 
the young man was a thief and that he 
stole her money. She emphatically denied 
this. A statement was then drawn up by 
the judge reading as follows: 

“T, the defendant, in this case, declare 
in open court that I never said that the 
young man was a thief or that he stole 
my money. In my opinion he is an 
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honest and industrious young man.” 
She gladly signed it and the judge signed 
and attached the seal of the court to it. 
When the same statement was submitted 
to the plaintiff, he clapped his hands with 
glee and exclaimed: “That’s fine; I got 
my reputation back.” The whole proceed- 
ing took five minutes. All the parties in- 
volved, including the witnesses, were very 
happy at the disposition of the case—all 
except the lawyers. It was reported by the 
elevator man that what the lawyers said 
about the judge could not be safely re- 
peated in polite company or in the pres- 
ence of ladies. 

Up to date nearly 7,300 cases were dis- 
posed of in the Conciliation Branch of the 
Municipal Court. It took only two fore- 
noons of each week on the part of one 
judge to handle these cases. 

The cost to the litigants was between 
25 and 55 cents in each case. 

The success obtained in the conciliation 
work of the court will undoubtedly lead 
to an extension of the principle in matters 
of greater importance and involving larger 
amounts. The Legal Aid Society of Cleve- 
land has a bill drawn, ready to be intro- 
duced at the next session of the General 
Assembly of Ohio, which will provide that 
in all cases where a resident of Cleveland 
is entitled to claim wages or salary as ex- 
empt, is indebted to one or more persons 
for necessaries, such resident may assign 
to a person designated by the court, as 
trustee, twenty per cent. or more of his 
personal earnings for the equal benefit of 
creditors then holding claims for neces- 
saries. A few examples will suffice: 

(1) Mr. X., a poor laboring man earn- 
ing $1.75 a day, had seven children. Four 
died during the panic of 1907, probably 
from the lack of proper nutrition ; at least 
Mr. X. was out of work a great deal dur- 
ing this period. 

The sickness, funeral expenses and so 
forth caused him to fall behind until he 
became indebted to the extent of $400.00 
for necessaries. That he was honest and 
saving is evidenced, by the fact that he 
paid off the funeral bills, doctor’s bills and 


other expenses incurred during this period 
of trouble. He was constantly harassed by 
creditors and during the winter of 1912- 
1913 was garnished some forty times. 

He, of course, was compelled to change 
employment a great number of times, as 
all employers in this city have the rule 
that a man will be dismissed from service 
as soon as his wages are garnished. 

During the fall of 1912 because of the 
lack of nutrition he contracted tubercu- 
losis and was at that time a positive case. 
We have since learned that he died from 
this disease. Debtors owing large amounts 
can escape harassment heaped upon them 
by their creditors by taking advantage of 
bankruptcy proceedings. Why should we 
not protect a man of this kind who needs 
it even more than the man of larger earn- 
ing capacity ? 

The Trustee’s bill is the one effective 
remedy for such a situation. 

(2) Mr. Y. is an expert clerk in a 
special line of dry goods. It has taken 
him years to work up to his present posi- 
tion of efficiency. Through no fault of 
his, sickness came to his home and left 
him in debt to the extent of $600. He has 
five children, all of whom are now in 
school, requiring the maximum amount of 
expense on his part to keep them in school 
without any financial returns to balance 
up accounts. His creditors have bothered 
him so much that he has lost two or three 
positions and is now receiving only $10.00 
a week, where he used to receive $22.00 a 
week. 

His present employer is willing to keep 
him although many garnishees come in, 
because he secures the services of this 
skilled clerk for less than half of the real 
value. 

The Trustee’s bill would enable this 
man to get back his $22.00 a week job and 
thus pay off his creditors and support his 
family in a reasonable manner. It is ex- 
pected that through the means and in- 
strumentality of the Conciliation Court, 
such arrangement as is contemplated by 
this law will be highly efficient and work 
out satisfactorily. It properly comes in 
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this branch—the conciliation department 
—of the Municipal Court, as it consists of 
an effort to convince both debtor and 
creditor that it is the best arrangement 
that could be made for both. 

The Conciliation Court was established 
to ease the stringency of the law court. 
It is one of the experiments of modern 
justice and aims to bring about adjust- 
ment of differences in the simplest way 
and at a minimum expense. It acts pri- 
marily in an advisory capacity and secures, 
whenever possible, the consent or even the 
co-operation of the litigant. It uses the 
appeal to common sense rather than an- 
cient precedent. The more complicated 
and burdensome the law court the easier 
the task to convince the average man ap- 
pearing in conciliation courf of the 
economy of peace. Thus we have dis- 
couraged a large amount of unnecessary 


litigation and have provided a simple 
method whereby a large amount of neces- 
sary litigation may be disposed of in a 
simple manner at a nominal cost to the 
litigants. 

I will conclude with the words of Lord 
Justice Bowen of England: 

“TI hope to see the day when in every 
case, whatever its character, every pos- 
sible relief can be given with or with- 
out. pleading, with or without formal 
trial, upon oral evidence or upon affi- 
davits, as is most convenient; when it 
will not be possible for an honest liti- 
gant to be defeated by lack of means, 
by a mere technicality, any slip, any 
mistaken step in his litigation; when 
law will cease to be a mere game which 
may be won or lost by a particular 
move.” 


—Manuel Levine. 


Minneapolis Conciliation Court 


The act creating the Minneapolis Court 
of Conciliation is probably the most care- 
fully worked out attempt yet made to 
transplant in American soil the Norwegian 
theory of judicial procedure by way of 
conciliation as a substitute for the historic 
adversary procedure of the common law. 
The history and antecedents of the Minne- 
sota act,’ together with the reasons why 
its operation was confined to the city o* 
Minneapolis, are set forth in an article in 
the Minnesota Law Review for February, 
1917.2, The court has been in operation a 
little more than eight months, and an in- 
itial examination of its aecomplishments 
can now be made. Before entering upon 
such an examination, however, it is neces- 
sary to give an analysis in outline of the 
provisions of the act. 

ORGANIZATION OF THE CourT.—The 
Conciliation Court is made merely a 
branch of the existing Municipal Court of 
the city of Minneapolis, this course being 
taken with the commendable purpose of 


1Laws of Minnesota, 1917, c. 263. 
2 1 Minnesota Law Review 107. 


avoiding the multiplication of independent 
tribunals. The act provides for the ap- 
pointment of an additional judge of the 
Municipal Court, to be known as the con- 
ciliation judge, and to be appointed, nomi- 
nated and elected as conciliation judge of 
the Municipal Court. The clerk of the 
Municipal Court, through one of his 
deputies, is to serve as clerk of the Court 
of Conciliation. 

Sessions, Fitine or anp Sum- 
mons.—The court is required to be open 
every day, except Sundays and holidays, 
at such hours as may be fixed by rule, and 
at least two evenings in each week. Any 
person having a claim. within the juris- 
diction of the Municipal Court may ap- 
pear before the conciliation judge or his 
clerk and state his cause of action without 
pleadings and without formality. If in 
the office of the clerk, the complainant 
must verify his claim, which must show 
in writing the names and places of resi- 
dence of both plaintiff and defendant, and 
a brief statement of the amount and na- 
ture of his claim, and the time when it 
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accrued. This claim is to be drawn up 
by the clerk when requested. Upon entry 
of the claim upon the docket of the judge, 
or its filing with the clerk, it is set down 
for hearing at a time certain, which must 
be within ten days from the date of entry 
or filing. The party defendant is then to 
be immediately summoned by the judge 
or clerk, orally, by telephone or United 
States mail, or by personal service of writ- 
ten summons in accordance with the prac- 
tice prevailing in the District court. Such 
summons notifies the defendant in one of 
the methods recited above, of the namie 
and residence of the plaintiff, of the na- 
ture and amount of his claim, and requires 
defendant to appear personally before said 
judge at the time set; and that, in case he 
fails so to appear, a default judgment will 
be entered against him. 


JURISDICTION OF THE CourtT.—The act 
gives the Conciliation Court powers of 
conciliation co-extensive with the jurisdic- 
tion of the Municipal Court (causes in- 
volving not more than $1,000). Its sum- 
mary powers of disposition are limited, 
however, to claims not exceeding $50. 


(a) In cases involving more than $50, 
the court is purely one of conciliation. If 
the judge can, by advice and persuasion, 
bring the parties before him to an agree- 
ment, such agreement, when reduced to 
writing and entered and countersigned by 
the judge, has all the force of a judgment. 
If, however, the parties cannot be brought 
to an agreement, the case must be dis- 
missed wholly without prejudice. 


(b) In cases involving $50 or less, if 
the parties do not reach an agreement, the 
court is empowered to proceed and sum- 
marily to hear and determine the case. 
The settlement, when entered by the court, 
whether reached by agreement or imposed 
by decision of tke court, has all the force 
of a judgment. It is further provided, 
however, that, subject to certain rather 
onerous conditions imposed, a dissatisfied 
party may within five days after the entry 
of judgment, remove the case, if entitled 
to a trial by jury; to be tried de novo in 


the regular session of the Municipal 
Court. This privilege of removal is ren- 
dered necessary by the proviso of the state 
constitution extending the right of trial 
by jury to all cases at law without regard 
to the amount in controversy. 

(c) In cases involving the ownership or 
possession of personal property of a value 
not exceeding $50, the court, in its dis- 
cretion, upon the swern statement of the 
claimant as to his ownership or right of 
possession of such property, may direct the 
officer of the court to take possession and 
hold the same subject to the further order 


of the court without requiring any bond 
whatever. 


DeFAULTs.—In case the defendant fails 
to appear at the time set the judge may. 
at his discretion, continue the case or en- 
ter a judgment by default: The judgment 
debtor is to be notified at once of such de- 
fault judgment and has the privilege, 
within ten days, of appearing before the 
judge, and upon showing good cause, hav- 
ing the default judgment set aside upon- 
payment of $2, to be held for the benefit 
of the plaintiff. 


ENFORCEMENT OF JUDGMENTS.—No ex- 
ecutions issue from the Conciliation Court, 
but any judgment creditor therein can, 
upon request, procure a transcript of the 
judgment, which may be docketed in the 
office of the clerk of the Municipal Court 
as a regular judgment of the Municipal 
Court and execution thereon issue in ac- 
cordance with the provisions governing 
such procedure in that court. 

It is expressly provided that a judgment 
of the Court of Conciliation may provide 
for its satisfaction by payment into court 
of either a lump sum or installments in 
such amounts and at such times as the 
judge may deem under the circumstances 
just and reasonable. 


PROCEDURE AT TRIAL, AND Costs.—No 
procedure whatever is prescribed for cases 
before the Conciliation Court save that 
the parties to the action must appear in 
person, or in case one of the parties is a 
corporation, in the person of one of its 
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officers. Attorneys are not allowed to 
participate in any manner whatever in the 
proceedings, although they may act for a 
client who desires to remove a cause to the 
Municipal Court. No costs are taxed to 
either party, but the judge may, at his 
discretion, include in the settlement and 
judgment, the actual disbursements of the 
prevailing party if it seems to him just so 
to do. A fee of $2.00 may be required for 
setting aside a default judgment, while 
certain other small charges are made to 
a party removing a cause to the Municipal 
Court. 

Ru.es.—The judges of the Municipal 
Court are expressly empowered to pre- 
scribe such rules as to procedure, methods 
of producing evidence and general con- 
duct of the case as may be deemed neces- 
sary for carrying out the provisions of 
the act. 

Almost from the day on which the court 
was opened for business its success out- 
ran the expectations even of its most hope- 
ful well-wishers, Quartered in a large 
and airy court room, furnished in mas- 
sive simplicity, the court is clothed with 
that outer semblance of dignity and au- 
thority which undoubtedly has its influ- 
ence upon the minds of litigants in reduc- 
ing to their proper proportions the petty 
quarrels which they bring there for settle- 
ment. The judge’s chambers, opening into 
the court room, are ample, and the office 
of the clerk is conveniently located nearby. 

The course of procedure, as worked out 
in practice, is very much the same as was 
anticipated. Practically all claims are 
filed in the clerk’s office where the clerk, 
himself trained in the law, is always 
ready to lend a sympathetic ear to the in- 
finitely varying stories of mingled wrong, 
folly and misfortune, and to advise the 
complainants what next step they should 
take, if any, to secure redress. Many of 
their complaints are beyond the power of 
any court to remedy, and such would-be 
plaintiffs are advised to go home and avoid 
similar mistakes or follies in the future. 
The clerk estimates that nearly one thou- 
sand complainants have refrained from fil- 


ing claims upon being advised that they 
were clearly entitled to no remedy within 
the jurisdiction of the court. The clerk 
also frequently Jends a helping hand when 
the complainant, as often happens, is too 
ignorant or inexperienced to fill out the 
simple form, which takes the place of a 
declaration or complaint. The clerk then 
sets a day for the hearing. This is usually 
one week distant unless he learns that an 
earlier or later day will be more convenient 
to the parties. The summons, immediately 
sent to the defendant, usually by mail, 
but sometimes by telephone, notifies him 
of the filing of the claim and the day and 
hour set for the hearing, and informs him 
that judgment by default will be entered 
against him if he does not appear. The 
informality in the service of summons does 
not work any real injury since the very 
liberal discretion possessed by the judge 
in dealing with defaults enables him to 
protect defendants in those rare cases in 
which the mail goes astray. The fee for 
setting aside default judgments is seldom 
required. 

In those cases where the plaintiff makes 
a sworn claim that he has been wrongfully 
deprived of the possession of personalty, 
the judge does not hesitate, where the 
needs of justice require such action, with- 
out requiring any bond whatever, to send a 
bailiff to take possession of the property to 
await his further order. Of the cases 
thus filed little more than one-half ever 
come up for hearing. The remainder are 
settled before hearing on the advice of the 
clerk or of the judge in chambers, or 
through the mere influence of the very 
harmless-looking summons to appear in 
court. Thus of the 3,500 cases disposed 
of up to April 23 last, 1,745 are recorded 
as settled out of court. 

Hearings are now usually set for three 
days in the week. When a case is called 
the parties advance to the bar, removed 
only about six feet from the judge’s bench. 
Sometimes they bring witnesses with 
them, but usually they do not. From this 
point the proceedings are best described by 
reporting a typical case. After identifying 
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the parties the judge asks the plaintiff 
what the dispute is about, and tne follow- 
ing colloquy takes place: 

Plaintiff: “Has this fellow got any 
right to fire me from my job at the end 
of the week without notice, after I had 
worked seven months for him and left a 
good job to come to him ?” 

Judge: “Were you hired by the week?” 

Plaintiff: “Yes, I was, but I was fired 
just because he got a new foreman who 
didn’t like me. I am a good workman 
and I’ve got a right to a week’s notice.” 

Judge: “Did the defendant promise to 
give you a weck’s notice ?” 

Plaintiff: “No, not just so, but that 
was my understanding.” 

Judge: “Could you have left at the end 
of a week ?” 

Plaintiff: “I always give three days’ 
notice before I quit.” 

The judge then asked the defendant 
what he had to say about the matter, an 
was told that defendant’s foreman con- 
cluded that the plaintiff was an unsatis- 
factory workman; so he “paid him up to 
the end of the week and let him out.” 
The judge then, in kindly tones, explained 
to the plaintiff what were his legal rights 
under a contract of employment; how he 
must stipulate for notice if he wished to 
have it; and dismissed the parties. The 
clerk wrote “Dismissed” on the calendar 
and the case was disposed of, all in just 
five minutes. 

Something over twenty-five per cent of 
the cases that come to a hearing are set- 
tled by agreement of the parties upon the 
advice of the court, and thus disposed of 
without judgment. In the remainder of 
the cases set for hearing judgments are 
entered either after summary trial, or 
upon default. 

Most of the judgments entered are satis- 
fied by payment to the clerk or directly to 
the judgment creditor. Only 83 tran- 
scripts of judgments have been issued for 
docketing in the office of the clerk of the 
Municipal Court in order to enable the 
plaintiffs to sue out writs of execution. 

The cases for the most part involve dis- 


putes about wages, rents and small claims 
of infinitely varying origin. Many of 
them are petty, and some are squalid and 
disecreditable, but all of them are very 
important to the participants. The 
greater number of contested cases turn 
upon issues of fact, though in some 
cases the quarrel is due to different 
theories of the parties as to their legal 
rights. In one case at least a litigant 
with flashing eyes placed her claim of 
right to remove furniture from the plain- 
tiffs house squarely on the constitution, 
though she failed to indicate on what 
constitution she relied, or what particular 
provision was applicable. The non-tech- 
nical and conciliatury method of disposing 
of these questions of fact may be best 
shown by reporting briefly a typical case. 

A prosperous looking man was sued for 
$7.05, alleged tu be due for work done 
upon his automobile. The defendant 
stated that he had told the plaintiff’s fore- 
man to renew the grease in his machine, 
while the plaintiff asserted that the de- 
fendant had told the foreman to change 
the grease and do anything else that he 
might find necessary, and that the fore- 
man, finding a certain spring broken, had 
replaced it with a new one. The defend- 
ant, with considerable show of indigna- 
tion, denied authorizing any work save 
the greasing. He said he was perfectly 
willing to pay for the work he had author- 
ized, but he was fully determined he would 
not pay for a job he had never ordered ; 
that he was tired of having repair men 
run up bills on him. He asked that the 
case be continued, and the foreman 
brought in as a witness. But the judge 
thought otherwise, remarking that it 
would be a pity to use up more of the time 
of useful workmen on such a trifling dis- 
pute and by a few brief questions got the 
defendant to admit that the work had 
been done, that the charge made was not 
particularly unreasonable, and that in his 
opinion the foreman had acted in good 
faith in doing the disputed work. “Well,” 
said the judge, “don’t you think you would 
better pay the whole bill and waste no 
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more time over the matter?” A rather 
sheepish grin spread over the defendant’s 
face as he replied, “I guess you are right, 
Judge,” and forthwith paid over the 
amount. 

Another brief report will indicate the 
court’s total disregard of the formal rules 
incident to our accustomed adversary pro- 
cedure, as well as the method of disposing 
of conflicting testimony as to the ques- 
tions of fact. The plaintiff appeared with 
her daughter, the desire for combat ap- 
parent in every gesture, especially in the 
forward thrust of her chin. There had 
evidently been some words between the 
parties. The belligerent plaintiff needed 
no invitation from the judge to tell about 
the trouble. In her opinion the defendant 
was a cheap skate. She had hired plain- 
tiff’s daughter to look after her children, 
promising to pay her $2.50 a week, but 
hadn’t lived up to her promise, and now 
owed plaintiff $14.00, which sum, she 
averted, the defendant was trying to beat 
her out of. The defendant, a neatly 
dressed young matron of quiet bearing, 
evidently found her part in the trial em- 
barrassing and painful. She stated that 
she had hired the daughter at $2.00 a 
week, and not $2.50;,that the girl had 
worked for her seven weeks and had re- 
ceived all that was due her except $5.80, 
which she had always been ready to pay. 
Here the daughter broke in to deny that 
she had received the amount stated by the 
defendant, saying that she had received 
a smaller sum and had worked for a longer 
period. At this point it developed that 
the daughter was of full age and that 
all dealings with reference to the hiring 
and payment of wages had been with the 
daughter. This left the combative mother 
entirely out of the case. The judge might 
have told her as much; he might even 
have dismissed the case on the ground that 
it had been brought by the wrong plaintiff. 
But it is very doubtful whether any of the 
parties, particularly the mother, who 
wanted to be in the fight at the finish, 
would have appreciated the principles of 
law that might have justified the judge in 


so determining the case, especially in view 
of the fact that the daughter, according 
to the mother’s frank statement, was not 
very bright and had to “have somebody 
stick up for her.” The judge calmly 
ignoring such an irregularity, in his mind 
substituted the daughter as the party 
plaintiff, and proceeded to soothe the bel- 
ligerent mother and reason with the em- 
barrrassed defendant. When finally he 
said to the defendant, “Since you find 
yourself mixed up in this quarrel, don’t 
you think you had better pay the girl 
$10.00 and settle the whole matter?” The 
defendant acquiesced at once and the 
parties left the court room, it is hoped, 
without any disposition to continue their 
quarrel. 

Another case will illustrate the curious 
questions that are brought before the 
court and the informal way of dealing with 
them. Plaintiff had leased a certain fur- 
nished house from the defendant. Trouble 
had arisen in regard to the furniture, the 
defendant threatening to remove it. The 
plaintiff had then brought an action in the 
District Court and had secured a judg- 
ment declaring that under the lease she 
was entitled to possession of the furni- 
ture, and an order restraining the defend- 
ant from interfering with the plaintiff's 
possession. The defendant, however, was 
convinced that the decision of the District 
Court was wrong. Acting on this belief 
she proceeded to remove the furniture by 
force. The plaintiff might have instituted 
contempt proceedings in the District 
Court, but instead she brought the matter 
to the Court of Conciliation. The defend- 
ant was highly indignant and demanded 
that the judge should read the lease and 
decide the case in accordance with justice 
and right and the terms of the lease, 
which she insisted the District Court had 
not done. 

She found it difficult to accept the prin- 
ciple of res adjudicata as the judge en- 
deavored to explain it, so he proceeded 
to enter judgment. The plaintiff knew 
the second-hand purchase value of the fur- 


niture in question but did not knaw what 
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would be its rental value for the remain- 
der of the term. Having gotten a de- 
scription of the furniture, the judge, by 
telephone, called up a person engaged 
in the business of selling and renting such 
furniture, satisfied himself as to what was 
its rental value and told the defendant 
that she might return the furniture or pay 
$18.00 as its rental value. She decided 
that she would return the furniture, al- 
though it was manifest as she left the 
court room that she still had no proper 
appreciation of the doctrine of res adjudi- 
cata. 

A final case may be given as indicating 
another phase of the court’s work. The 
plaintiff, a well-dressed and rather kindly 
looking man, was suing the defendant for 
$48.00 unpaid rent. The defendant ex- 
plained that he had been ill for three 
months, that he had not yet fully recov- 
ered his strength and that he had gotten 
behind with all of his bills and he didn’t 
see how he could pay the plaintiff’s house 
rent. When questioned by the judge as w 
whether he had a job, he replied in dis- 
couraged tones that he wasn’t strong 
enough to do heavy work, that the pay for 
light work was very small and that it 
wouldn’t be much use anyhow as his wages 
would be garnisheed. The judge then 
proceeded to encourage him to get the best 
kind of job he could and to pay off his 
debts gradually. He told him that he 
ought to pay the plaintiff, and that he 
would see that the plaintiff gave him as 
much time as was necessary. The defend- 
ant said he thought he could pay $10 a 
month if he wasn’t pushed. The judge, 
however, told him he thought he had bet- 
ter not undertake to pay more than $8 a 
month and that he would enter judgment 
for the $48, payable at the rate of $8 per 
month. The plaintiff, who evidently did 
not enjoy the appearance of being an op- 
pressor of the poor, readily assented to 
this arrangement. 

The purely conciliatory jurisdiction of 
the court over causes involving amounts in 
excess of $50 has been very little used. 
The act permits the written agreements 


drawn up by the parties to such causes 
under the advice of the judge to be en- 
tered upon the docket as judgments, but 
in the few cases in which the judge has 
been called upon to bring the parties to 
agreement, voluntary settlements have 
been made in accordance with the ~agree- 
ments reached and no judgments whatever 
entered. Under the present form of the 
act it is not to be expected that many cases 
involving amounts larger tnan $50 will be 
brought to the court inasmuch as the 
judge, in such cases, has no power except- 
ing to give advice, and there is no penalty 
whatever put upon either of the parties 
who refuses to settle in accordance with 
the advice of the judge. If the plaintiff 
does not like the proposed settlement he 
can ignore the whole proceeding and bring 
his action in the appropriate regular 
court. So, if the defendant is unwilling 
to consent, the plaintiff must then pursue 
his appropriate remedy in one of the 
regular courts, having his trouble for his 
pains. In the opinion of the writer the 
provision contained in the Norwegian law 
requiring a plaintiff, before bringing in a 
regular court an action that could have 
been settled in the Court of Conciliation, 
to produce a certificate that he had unsuc- 
cessfully attempted there to settle it, 
would result in greatly increasing the 
number of causes settled by conciliation 
rather than by the expensive and irritat- 
ing method of adversary procedure. 

The lawyer reading the outlined reports 
of the typical cases given above may be 
disposed to say that it is a very rough sort 
of justice that is administered, and that 
such justice is dear even at the very low 
cost entailed by procedure in this court. 
But it,is very evident that the litigants do 
not entertain any such opinion. In nearly 
one-half of the 3,500 cases disposed of 
by the Court of Conciliation, judgménts 
were entered. In fewer than fifty of these 
cases was there any expression of dissatis- 
faction, and only eight of them were re- 
moved to the Municipal Court for jury 
trials. 

The fact that the Court of Conciliation 
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is absolutely free to all complainants nat- 
urally made it appear as an attractive 
agency for the collection of small claims to 
public utility companies and other con- 
cerns that have a large number of custom- 
ers and a proportionately large number of 
small.claims. Thus upon the establish- 
ment of the court the telephone companies, 
the gas and electric companies, some of 
the commission merchants and others ex- 
pressed their intention of dumping all of 
their small claims into this court for cot- 
lection without cost. But a rule prohibit- 
ing any single plaintiff from filing more 
than three suits in any month very 
promptly checked this flood and preserved 
the court’s time and energy for the kind 
of litigation for which it was intended, 
that is the petty causes of the poorer citi- 
zens of the community which could not 
economically sustain the heavy costs in- 
cident to adversary proceedings in our 
regular courts. It is obvious that the 
success of such a court as the Minneapolis 
Court of Conciliation depends almost en- 
tirely upon the qualifications of the judge. 
The Minneapolis court has been very for- 
tunate in the appointment of Hon. 
Thomas W. Salmon as its first judge. 
Judge Salmon’s courtesy and patience, his 
kindly manner and deep sympathy with 
the misfortunes of the poor, his tact and 
sound judgment have enabled him to carry 
on this kind of judicial work, so new and 
untried in this country, with gratifying 
success. Certainly the reproach that 
justice is only for the rich and prosperous 
is taken away from the city of Minne- 
apolis.—W. R. Vance, Dean of University 
of Minnesota Law School. 


Wasting Jurors’ Time 

Mr. Charles A. Boston, of the New 
York City bar, has addressed a letter to 
members of the American Bar Association 
Committee on Jurisprudence and Law Re- 
form in which he suggests a diminution 
of jury trials as a war-time economy. 
“Economic waste involved in the jury sys- 
tem is tremendous at all times,” the letter 
says, because it sets thirteen men to doing 


one man’s work. In most equity cases one 
man is adequate to do the work. The dis- 
putes in equity involve as serious questions 
of fact and every consideration of justice 
is as well met.” 

We must diminish the number of jury 
trials, or excuse from jury service those 
who are needed in commercial activities, 
or lose part of our energy needed for war 
work. The least excusable of the waste 
chargeable to juries is in respect to the 
trial of small causes. Thoroughgoing re- 
form implies proper organization of the 
judiciary so that specialist judges may be 
cheerfully accepted by litigants in lieu of 
juries, but conciliation and informal pro- 
cedure set forth in this number offer great 
opportunities for immediate progress. 


Conserving Court’s Time 

The Lawyers’ Association of Illinois 
recently discussed methods of relieving 
congestion in Cook County courts and 
adopted a resolution declaring that so far 
as possible litigants and attorneys should 
avoid taking the time of the courts by re- 
quiring proof of facts not in dispute. 
There is great opportunity for saving time 
in this respect. If judges were so or- 
ganized as to feel individual responsibility 
for clearing up dockets they could readily 
bring to bear the influence which is 
needed. It would seem that in this reform, 
as is the case with so many opportunities 
for improvement in trial practice, the in- 
itiative must come from the bench. Coun- 
sel can concede no possible source of ad- 
vantage. Ours is a contentious kind of 
procedure and the lawyers are first of all 
contenders. But contentious procedure im- 
plies power in the judge and a sense of 
responsibility for the detailed methods of 
trying causes as well as for ultimate re- 
sults. Where judges are bereft of power 
and responsibility we have contentious 
procedure gone mad, as when, for in- 
stance, we solemnly and stupidly devote a 
week or a month to making up a jury. It 
is a hopeful sign when lawyers’ associa- 
tions admonish their members and sug- 
gest improvements to the bench. 
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Informal Procedure in Chicago 


The Municipal Court of Chicago had 
been doing business more than eight years 
when a radical experiment was undertaken 
with the object of making justice real and 
practical in small causes. The court had 
inherited from the justices’ courts, which 
were abolished by the Municipal Court act, 
exclusive jurisdiction in civil causes in- 
volving not more than $200. These causes 
were subject to trial by a juty of twelve. 
The requirement that a jury fee should be 
paid in-advance prevented many jury trials 
and still the jury was always available and 
in many instances was demanded in cases 
involving only trivial amounts. 

Only the most confident litigants dared 
to go into court without counsel. The re- 
sult was necessarily great expense both 
to litigants and to the public—expense so 
disproportionate to the ends sought as to 
make justice little more than a mockery in 
thousands of cases every year. The ex- 
pense in time and money doubtless de- 
terred many deserving persons from as- 
serting their rights so that the situation 
was practically equivalent to a failure to 
afford a tribunal to a large class of the 
potential litigants of the community. 

It costs the public about $100 a day to 
maintain a single court room. In such a 
court probably not more than three non- 
jury catises or one jury cause can be heard 
as an average day’s work. Now let us con- 
sider the cost borne directly by the liti- 
gant. If there be a jury trial a party must 
be represented by counsel. If there be no 
jury, he still must have counsel if the 
mode of trial be one involving the formal- 
ity which is essential in the trial of a 
cause of some financial importance. 

The great difference between such a 
trial, and one involving a relatively small 
amount is this: when a fairly large 
amount is involved a review by a court of 
appeal is economically possible and review 
becomes a potential element of. justice. 
But in the small cause a review is sure to 
defeat the ends of substantial justice in 
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ninety-nine cases out of a hundred. Jus- 
tice must be got in the court of first in- 
stance or not at all. Now, formality or 
trial is essential to making up a record 
upon which a review can be had. The 
formal mode of trial calls for the presence 
of counsel whether or not there be a jury. 
And with formality of trial and attorneys 
the trial is certain to occupy a good deal 
of the court’s time and so justify sub- 
stantial attorneys’ fees. So it is probably 
conservative to hold that in the average 
case tried in a formal manner the cost to 
both parties for witness and attorneys’ 
fees and loss of time is about equal to the 
cost imposed upon the public in the main- 
tenance of the court and its staff. 

The conclusion is that in dispensing 
justice in small causes it is impossible to 
justify such a high scale of expenditure 
even as a matter of abstract theory be- 
cause it is certain to bar many needy and 
prudent persons while putting a premium 
upon the litigious and the unjust. If there 
was any way to make justice cheap enough 
to be practical it was the duty of the court 
to find that way and embrace it. 

The Small .Claims branch was estab- 
lished in February, 1915, by an executive 
order after a committee of judges had 
made a study of the subject, involving a 
visit to the Conciliation branch court of 
Cleveland. The order simply directed the 
clerk to place all suits in which $35 or 
less was claimed on a special calendar 
to be heard in a separate branch to be 
known as the Small Claims branch. An- 
other order directed Judge Newcomer to 
sit in the new branch. That was all there 
was to it. No legislation was required. 
No new procedure was devised. 

In order to try these causes expedi- 
tiously it was necessary to discourage con- 
tinuances. Trial should come on return 
day if at all possible. Jury demands must 
be discouraged. If insisted upon the cause 
would have to be transferred to another 
branch because the Small Claims court 
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could not be burdened with a jury. The 
final opportunity for saving time ob- 
viously lay in having the judge question 
the witnesses and limiting argument to 
actual needs. 


It will be noted that after eliminating 
continuances, juries, formal rules of evi- 
dence and windy arguments there yet re- 
mained all the essential elements of our 
traditional contentious procedure. There 
was a public hearing; the parties had 
counsel if they desired; evidence was re- 
ceived under oath; a finding of facts was 
made and the law was applied to the facts 
by a trained judge. 

The only difficulty in instituting the 
new method lay in overcoming the preju- 
dice of the bar. In this respect Judge 
Newcomer’s tact and ‘force were signally 
successful. Lawyers were ashamed to in- 
sist upon wearisome trials of these little 
causes. The witnesses were sworn and had 
told their stories in the time usually re- 
quired for asking for a continuance. 


Judgment forthwith was the only sensible. 


sequel. 

So the experiment triumphed. The 
Chicago Bar Association assisted by 
adopting resolutions calling upon its mem- 
bers to lend assistance to the Smal] Claims 
court. In a few weeks it was a going in- 
stitution. Contested cases were tried at 
an average of fifteen minutes each. 


There was some fear at the outset that 
the court might be flooded by collection 
agency causes, but the fear proved to be 
unfounded. The public evidently liked 
informal justice. It was not only possible 
to set up such a tribunal readily, but the 
environment afforded by the organized 
court of which it was a branch was per- 
fectly suited to a waiver of all the tech- 
nical rules which constitute, according to 
Professor Pound, the “etiquette of jus- 
tice.” This was because the judge was 
known by all the parties to be entirely 
unprejudiced in the particular cause and 
to be a member of a responsible body of 
judges specially chosen for this work. In 
a small community such full reliance upon 


the disinterested nature of the judge could 
hardly be presumed. 

This procedure imposed no hardship 
upon the lawyer. Obviously no experienced 
attorney could afford to devote more than 
a few minutes to the trial of a little cause 
without charging his client a fee out of 
proportion to the amount involved. It 
may be urged that the inexperienced law- 
yer should be permitted to get his training 
in trial work in such petty causes. This 
is to be vigorously denied. One of the 
great evils of the profession throughout 
the country has been the existence of in- 
ferior courts in which most fledgling law- 
yers acquire their training. It is one of 
the reasons for the very bad forensic 
training which they receive. No ex- 
perience could be worse for the young 
lawyer capable of real progress than to 
imbibe of the muddy stream that pollutes 
the inferior court. Better by far that he 
should assist experienced trial lawyers in 
one important cause than try one or a 
dozen cases in a pettifogger’s court. 

But there was even an affirmative ad- 
vantage to the lawyer, for he earned his 
fee in less time than when he had to ham- 
mer out a little case before a jury. And 
there were doubtless enough more cases 
brought to offset those in which counsel 
were dispensed with. 

The proof of the success of the Small 
Claims court lies in the fact that appeals 
are practically unknown, jury demands 
extremely uncommon and there has since 
been three extensions of jurisdiction. A 
few months after its creation the juris- 
diction of the branch was raised to $50. 
One judge disposed of about 1,000 cases 
a month during the first year, but a large 
propartion were settled because there was 
no good defense and no opportunity for 
stalling, or went by default. In the fol- 
lowing year the jurisdiction was raised to 
$100 and an additional judge was as- 
signed; the third increase came in 1917 
when the limit was raised to $200 and a 
third judge was put on this calendar. 

During the first four months of the 
present year 6,863 causes were disposed of 
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in the Small Claims branches. There is 
reason for believing that the total for the 
year will reach 30,000 or nearly half of 
all the civil causes of the court, which has 
exclusive jurisdiction in these cases for a 
city of 2,500,000. There are many little 
causes also in the special branches for at- 
tachment, replevin and garnishment and 
landlord and tenant causes, which were 
not assi ‘ned to the Small Claims calendar 
because expeditious procedure in these 
cases had been previously attained. 
Informal procedure rests in theory on 
the simple proposition that justice should 
not cost unduly, providing real justice can 
be had at a moderate price. Just how much 
the public can properly be asked to pay 
for the maintenance of courts to adjudi- 
cate private disputes is incapable of defini- 
tion. It may be fair to say, though, thar 
it is absurd that a jury trial in a cause 
involving $300 should cost the parties for 
witness and counsel fees $75 and the pub- 
lic a like amount for maintaining the 
judge and all the paraphernalia of the 
court room. If informal procedure gives 
good results in cases involving $199 there 
appears no good reason why it should not 
suffice for those -involving twice as much. 
It may be that there will be another raise 
in jurisdiction in this department in the 
future. Or it may be that the habit of 
trial without a jury will become so fixed 
in all lesser litigation as to yield the same 
practical result as if the cases fell speci- 
fically within the Small Claims calendar. 
After all, the main thing is dispensing 
with the jury. It is the jury that causes 
all the flub-dub of the court-room, giving 
to trials their histrionic and time-consum- 
ing character. In trial before a judge the 
testimony is introduced without long ar- 
gument on admissibility; without the jury 
for an audience there is little inducement 
to oratory. And while in certain quarters 
there is great veneration for the verdict of 
the twelve ostensibly good and true men 
there are few who dare assert that the ex- 
perienced judge will not reach a truet 
conclusion than the jury in the general 
run of civil actions. At any rate the trial 


by a judge alone has outstripped trial by 
jury in Chicago in free competition. 
Litigants are satisfied. 

It is probable that our great reliance 
upon juries in little civil causes is due di- 
rectly to the fact that for a generation 
or two our inferior courts have been la- 
mentably weak. One or other of the liti- 
gants have felt compelled to get away 
from the particular local judge. The solu- 
tion lies in supplying a first class judge 
for little causes. There is in reality no 
other solution. 

Proof that complexity of procedure and 
technicality in the rules of evidence are 
largely complementary to the jury system 
is afforded by the known informality in 
proceedings before masters and referees 
and before compensation and utility com- 
missions. 

If it be true that the jury is the prin- 
cipal source of trouble in small causes— 
say those involving less than $500—it 
does not necessarily follow that we should 
amend constitutions or statutes. The 
proper course for evolution is to supply a 
capable judge as a competitor to the jury. 
Chicago’s experience supports the belief 
that the public is not nearly so hard to 
wean from the jury as the average lawyer 
believes. 

Like other instances of specialization, 
through branch tribunals specializing on 
functional lines, the Small Claims court 
has not only increased service to the public 
but also has reduced the volume of work 
for the court. The interests of the court 
and the public it serves are identical in 
respect to economical methods of pro- 
cedure. Were it not for the great saving 
in time to the court it could not possibly 
have kept abreast of its work in the three 
years since this experiment was begun. 

We will not attempt to appraise the 
worth of the Small Claims court to the 
people of Chicago. But we may briefly 
suggest that it affords substantial justice, 
rather than its mere shadow, to about half 
of all the litigants in the community. It 
confers a benefit upon the litigant who 
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loses quite as much as on him who wins 
the judgment, for he learns his rights be- 
fore he has been quite ruined.’ Only the 
deadbeat suffers. Speedy adjudication at 
low cost possesses some of the merit of 
conciliation, for it cauterizes social 
wounds. Who can say how much of bick- 
ering, of social feuds, of heart burnings 


and hatred, of incentive to crime are pre- 
vented by prompt and cheap justice? And 
perhaps best of all is the fact that the 
people come to realize that they have a 
friendly and efficient court, “a just and a 
powerful protector in the law,” so that 
their natural instinct to respect law and 
government is promoted and not blasted. 


Informal Procedure in New York 


The Conciliation and Arbitration de- 
partments of the Municipal Court of the 
City of New York have been described in 
earlier numbers of the JourNAL so the 
present account will be comparatively 
brief. The rules appear in vol. 1, no. 2, 
and an explanation of the procedure in 
vol. 1, no. 5. 

The justices of this court desired to 
make true conciliation procedure available 
to the full extent of the court’s jurisdic- 
tion, $1,000. They also wished to make 
trial in an informal manner possible in 
all cases by consent. Such a hearing is 
substantially an arbitration. 

So two sets of rules were drafted. The 
conciliation rules permit any plaintiff to 
secure issuance of a notice to the defend- 
ant to appear for an informal discussion. 
Representation by counsel is permitted. 
No record of proceedings is kept except 
that if an agreement is reached its terms 
are entered on the docket. No judgment 
is entered. 

Under the arbitration rules there must 
be a submission by both parties, who may 
name a justice of the court, or any other 
person, to try their cause. Proceedings 
are entirely informal and no record is 
kept except the written award of the ar- 
bitrator, which, upon being filed with the 
clerk of the court is entered as a judgment 
after two days unless both parties object 
in writing. 

These are ideally simple and practical 
rules, capable of working out substantial 
justice at a minimum of cost. 

But the rules in both cfasses of pro- 


cedure call for some initiative on the part 
of the plaintiff and compljance on the 
part of the defendant. There is much to 
be said in support of the idea of adopting 
arbitration procedure as a means for 
escaping costly formality in trials, but 
general adoption of the idea calls for an 
education of the public. It will take a 
considerable time to establish the habit 
of mind which is essential. Doubtless 
after commercial arbitration has become 
more common litigants who are not mem- 
bers of a trade association actively sup- 
porting this method of adjudication will 
appreciate the opportunity to submit their 
controversies to a judge or to avail other- 
wise of these simple and effective rules. 

But it is really very regrettable that the 
conciliation feature has so far proved of 
little avail. The essential weakness of the 
system lies in the fact that it is not made 
a condition precedent to the beginning of 
a regular action at law. If made com- 
pulsory it would doubtless be fully as ef- 
fective as is conciliation in Norway and 
Denmark. But as it stands it is optional 
with the defendant to heed the notice to 
appear. Knowing this, plaintiffs doubt- 
less look upon the plan as impracticable. 
It is also probable that few plaintiffs know 
anything about this procedure. 

It may be possible vet to make a con- 
siderable success of this conciliation pro- 
cedure if the court will actively lend its 
aid. It is conceivable that many plain- 
tiffs would give it a trial if its advantages 
were explained by the clerks who docket 
complaints and issue summonses. And 
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there seems no good reason why judgment 
should not result when an agreement is 
reached. 

The provision permitting counsel to at- 
tend conciliation hearings is apparently a 
mistake. The court might well act on the 
theory that the judge will take care of 
the parties’ rights. The smaller the au- 
dience the more free will the average 
person be to disclose frankly. And if 
counsel are to attend how can there be 
complete sincerity? Though no record 
is made, and though disclosures are barred 
from subsequent trial, what can prevent 
counsel from acquiring information of 
value later on if conciliation fails? It is 
hard to see how frank disclosures can be 
made in the presence of lawyers. 

Conciliation in Supreme Court 

On recommendation of its Committee 
on the Prevention of Unnecessary Litiga- 
tion the New York State Bar Association 
has endorsed the conciliation idea and 
sought to give it expression through the 
following additional section to the Code 
of Civil Procedure: 

Sec. 107-A. Appointment of Commissioner 
of Conciliation in first department. The ap- 
pellate division of the supreme court in the 
first department in its discretion may ap- 
point a commissioner of conciliation to 
serve for one year thereafter and to con- 
tinue him in such service from year to year 
or to appoint another commissioner in his 
place, as it may deem expedient. Such com- 
missioner shall make inquiry from time to 
time and in such manner as the court may 
prescribe by rule as to whether the parties 
to an action pending in the supreme court in 
the county of New York can be conciliated 
upon terms which will render a trial of such 
action unnecessary. Such appellate division 
may appoint such clerk, stenographer and 
other attendant upon such commissioner, 
and otherwise provide for the administra- 
tion of his office, as it may deem proper. 


The committee reported at the annual 
meeting of the New York State Bar As- 
sociation, held January 11-12, 1918, that 
the bill had failed of passage at the last 
session, having been introduced at a late 
stage, but would be again introduced this 
year and pressed for adoption. 

The bill has the essential defect of fail- 
ing to make the attempt at conciliation 


compulsory. It has the further possible 
weakness of postponing the attempt until 
after an action has been started. The 
active resistance of the bar to such pro- 
cedure is to be presumed in many cases. 
Even so it affords a method for introduc- 
ing the principle of conciliation and 
would doubtless accomplish enough good 
to fully justify the moderate expense en- 
tailed. In fact, it might yield large re- 
turns for the public as well as for the 
litigants induced to accept the good of- 
fices of the Commissioner of Conciliation. 


Simplicity and Economy 


One great crying need in the United 
States is cheapening the cost of litigation 
by simplifying procedure and expediting 
final judgment. Under present condi- 
tions the poor man is at a woeful disad- 
vantage in a legal contest with the cor- 
poration or a rich opponent. The neces- 
sity for reform exists both in the United 
States courts and in all the state courts. 
—William H. Taft. 


Illinois Is Wide Awake 


Illinois voters will pass on the pro- 
posal for calling a constitutional conven- 
tion at the November election. Meanwhile 
there has arisen an impressive movement, 
led by Governor Frank O. Lowden, for 
accomplishing in the 1919 legislature as 
much court reorganization as is possible 
under the present constitution. It appears 
that a fairly thorough unification of Chi- 
cago’s six courts can be accomplished by 
legislation and by the same means a full 
measure of rule-making power can be con- 
ferred upon all the judges of the state. 

Gov. Lowden has proved to be a for- 
midable leader of non-partisan reforms. 
His bill unifying adminstrative depart- 
ments, enacted in the 1917 Assembly, is 
called the most remarkable piece of legis- 
lation ever passed in a state legislature. 
In the campaign against judicial ineffi- 
ciency he is supported by the leading pub- 
lic men and newspapers of the state. 
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In Conclusion 


Judical statistics are pitiably few. Fig- 
ures obtainable in Chicago indicate that 
about forty per cent of all civil causes in- 
volve claims of less than $200, and those 
involving less than $100 amount to about 
one-third of the entire number. It is prob- 
ably conservative to estimate the class of 
potential small claims, litigants as greater 


than eighty per cent of the entire popula- 
tion. 


The courts that deal with the little suits 
are emphatically the people’s courts. It is 
from them that the mass of people derive 
most of their impressions of law and 
justice. The judges in these courts con- 
stitute the norm of judicial learning and 
character for a considerable element of 
our citizenship. The conduct of the law- 
yers who practice in these inferior tribu- 
nals constitutes very largely the criterion 
from which the entire bar is judged in the 
popular mind. 

Our judicial system is gangrenous at 
the extremities. The bar has always 
known this, but has chosen, for the greater 
part, to make a joke of this grim fact. 
Lawyers are naturally interested only in 
those courts in which they earn their liv- 
ing. Unfortunately this natural self-in- 
terest largely precludes a growth of con- 
science concerning the people’s tribunals. 
Only a small part of the average lawyer’s 
earnings is derived from the trial of 
causes. In most instances participation in 
little trials by the lawyer is a dead loss to 
somebody, and often it is a loss to the law- 
yer himself. Even for those lawyers who 
are dependent upon all the little fees 
which can be picked up in magistrates’ 
courts there would be direct gain through 
expeditious trials, for earnings are based 
on results obtained quite as much as upon 
time spent. Trials consuming half an 
hour each will net the lawyer just as much 
as those requiring half a day. 

The question of learning trial tactics in 
little causes has already been referred to. 
But there can be no worse school for the 


young practitioner than the bumblepuppy 
court. Training should be derived from 
assisting experienced lawyers in the trial 
of important causes, and the more impor- 
tant they are, the better the training. 

The ease of appeal and retrial is no cure 
for the defects of the inferior courts. Ad- 
mit that the client of means can afford to 
suffer judgment in the first court and then 
appeal, but this only proves the crying 
need for competent tribunals of first in- 
stance if our judicial system is to yield 
justice to a large proportion of the people 
for whom it pretends to exist. Mr. Taft 
has dealt with this side of the issue so 
clearly and so forcibly that no defense of 
our system is possible.* 


“We cannot of course dispense with the 
jury system,” says Mr. Taft, speaking at 
this point of the Federal Courts. “It is 
that which makes the people a part of the 
administration of justice and prevents the 
possibility of government oppression ; but 
every means by which in civil cases liti- 
gants may be induced voluntarily to avoid 
the expense, delay, and burden of jury 
trials ought to be encouraged, because in 
this way the general administration of 
justice can be greatly facilitated and the 
expense incident to delay in litigation can 
be greatly reduced.” 

In England and the continental coun- 
tries there has always been a paternalistic 
attitude toward the people’s tribunals. 
The Scandinavian plan is set forth in this 
number. In Belgium the justice of the 
peace has been a great and successful fac- 
tor in administering justice equitably and 
without cost. In our institutions we have 
so perverted the office that it long ago be- 
came a byword. In Belgium the justice is © 
a distinguished citizen who is proud to 
give his time to petty trials for the honor 
alone. 

We took over a similar tradition but in 
nearly all the states allowed it to deterio- 
rate. The prejudiced and ignorant nature 
of these petty judges made jury trials in 

1Green Bag, vol. xx (1908), p. 441. 
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small causes necessary; the jury trial in 
the justice court went far to make and 
keep the pettifogger; it made the cost 
rankly disproportionate to the sums in- 
volved. 

Reform is not to be obtained through 
any slight change of procedure in courts 
presided over by lay judges dependent 
upon fees. North Dakota learned this in 
1893-1895. The least that can be done 
with respect to lay magistrates is to make 
them assistants to a single responsible 
county judge, as proposed in the model 
state-wide Judicature Act, Bulletin VII- 
A., A. J. 8. Such a responsible county 
judge can easily adopt the informal pro- 
cedure which is needed for expeditious 
and inexpensive trials. If not directly, 
then by such a plan as that adopted in 
Cleveland, any judge having rule-making 
powers. can introduce conciliation pro- 
cedure. 

The organized municipal courts of some 
of our larger cities are free to experiment 
with these time-saving devices. When the 
parties litigant are brought face to face 
before a judge whose interest it is to pre- 
vent, and not encourage needless litiga- 
tion, substantial justice and entire satis- 
faction can be accomplished in many 
cases. To get real justice in the smaller 
causes which go to trial—and all involv- 
ing less than $500 should be classified as 
such—there is only one way, and that is 
to provide a competent and trusted judge, 
so that litigants will feel safe in entrust- 
ing their rights to his determination. 

In causes triable in a court of complete 
trial jurisdiction there is also much room 
for conciliation procedure as a prelimi- 
nary step and for more expeditious trials. 
We know of only one critical investigation 
of the cost of civil justice in a typical 
county, and that proved that it cost more 
to maintain the Circuit Court for Wash- 
tenaw County, Michigan, in a_ recent 
year, than the total amount of judg- 
ments.” 

There is a general and rapidly growing 

*See The Cost of Public Justice, by Prof. 


John R. Rood, Ill. Law Review, vol. xii, p. 540 
(March, 1918). 


prejudice against the civil jury. The 
pendulum is beginning to swing danger- 
ously toward the opposite end of the arc. 
Dangerously, we say, because there is a 
substantial residuum of value in the civil 
jury. It is properly a part of our conten- 
tious system of administering justice. 
There is much validity in the commonly 
heard condemnations of jury trials on the 
part of intelligent laymen, but the reason- 
ably restrictions observed in the use of the 
jury in English and Canadian courts 
afford results which are undeniably good. 
It is the perversion of the common law 
jury, left in practically all of our states 
without guidance from the judge, which, 
more than any other single thing, makes 
our civil trials so costly and so uncertain 
in results. 

Conciliation proceedings in respect to 
the foreclosure of a railroad mortgage 
would be absurd. In Norway and Den- 
mark there are classes of cases excluded 
from their conciliation system. Possibly 
the plan would have little practical value 
in disputes involving enough to warrant 
the retaining of counsel, for conciliation 
should be effected before the parties have 
resorted to lawyers to be fully preventive 
of loss. But at any stage it probably 
would prove exceedingly efficacious in 
divorce suits. 

It is the glory of the medical profes- 
sion that it is able to show that its highest 
aim is prevention rather than cure. This 
must be the aim of courts and lawyers 
with respect to needless litigation. The 
way to prevent is not to make litigation 
costly and to punish the persons who in- 
voke judicial aid, as we have been doing. 
It is not litigation generally, but needless 
litigation that should be prevented. The 
courts should be open freely to all and 
should offer ‘kinds of procedure calculated 
to conciliate parties amenable to its kindly 
offices, to adjudicate forthwith the dis- 
putes which must be economically handled 
if substantial justice is to be done, and to 
winnow out for meticulous consideration 
the causes which deserve formal trial. 
The new procedure which is coming will 
stress prevention as better than cure. 
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